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Before Ci ssel, Hairston and Bucher, Adm nistrative
Trademar k Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

Power Play International, Inc. seeks registration on
the Principal Register of the term MRS. HOCKEY as applied
to “nmen’s, wonen’s and children’s clothing, nanely T-

shirts, sweatshirts, and caps,” in International Cass 25.1

1 Application Serial No. 75/431,077 was filed on February 9,
1998, based upon applicant’s allegation of use in commerce since
at | east as early as Novenber 26, 1997. The application papers
stated that “[t]he term MRS. HOCKEY identifies a |living person
Coll een J. Howe, whose consent is of record.” Applicant has
voluntarily disclained the word “HOCKEY” apart fromthe mark as
shown. Applicant al so clained ownership of Reg. No. 1,890, 150,

i ssued on April 18, 1995 for the term MR HOCKEY, registered in
connection with charitable fundraising services.
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The Trademark Exami ning Attorney refused registration
pursuant to Sections 1, 2 and 45 of the Trademark Act of
1946 (as anended), 15 U . S.C. Sections 1051, 1052 and 1127,
because the proposed mark is ornanmental as used on the
goods. (Exam ning Attorney’s brief page 1).

When the refusal was made final, applicant appealed to
this Board. Applicant and the Exam ning Attorney filed
briefs. On February 11, 2003, an oral hearing on this
matter was held before the Board.

W affirmthe refusal to register

The specinmens of record in this use-based application
are phot ographs of a purple cap having the designation

“M's. Hockey” in contrasting white letters enbl azoned

across the front of the cap, as shown bel ow
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In short, the Trademark Exam ning Attorney asserts
that this term positioned as it is on this cap, is seen as
a nessage about the wearer. At oral argunent, the
Trademar k Exam ni ng Attorney anal ogi zed the applied-for
matter to simlar designations one mght find on T-Shirts
or on the front of caps, such as “Soccer Mom” *“Vol | eybal
Dad” or “CGolf Wdow.” |In each instance, there appears to
be a nessage about the attachnment (or detachnment) of the
wearer to a particular sport or activity. Finally, she
notes correctly that there is no evidence in the record
t hat prospective purchasers view the designati on MRS
HOCKEY as a source indicator for applicant’s listed itens
of cl ot hi ng.

By contrast, applicant argues that the designation
MRS. HOCKEY is not ornanental because it |acks any design
features; that as a ratio of the overall height of the
rai sed, front portion of the cap, this wording is not
enbl azoned in a prom nent fashion; and, nost inportantly,
that “MRS. HOCKEY is the alter ego of a fanmpbus and
cel ebrated person..”

First, we begin our analysis by clarifying for
appl i cant that “ornanentation” is a termof art in federal

trademark law that is in no way limted to ornate styles of
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lettering. Rather, the Ofice s determ nation of
ornanentation has to do with the manner in which the
al | eged source-indicating matter is conbined with the trade
dress of the goods or displayed on the goods and any
i nherent or acquired significance the matter has.

In fact, an early Board case on ornanentation
i ntroduced a hypot hetical exanple of ornanental matter -
the enigmatic saying “Swallow Your Leader." Such a
nmessage-| aden expression (e.g., shown in all upper-case
letters on a hypothetical trademark application draw ng
page and/ or enbl azoned across the front of an item of
clothing in all plain, block letters) is merely ornamental.
Such a sl ogan or expression, taken by itself, would not be
considered as an indication of the source of the clothing

on which it appears. See Inre Ain Corp., 181 USPQ 182

(TTAB 1973).
The Trademark Exam ning Attorney herein points to

Board | anguage fromlIn re Astro-CGods, Inc., 223 USPQ 621

(TTAB 1984), a senminal case in this area of the |aw

W agree with the Exam ning Attorney that
where, as here, an alleged mark serves as
part of the aesthetic ornanentation of
goods, the size, |ocation, dom nance, and
significance of the alleged mark as applied
to the goods are all factors which figure
prom nently in the determ nation of whether
it also serves as an indication of origin.
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Astro- Gods, supra at 623 (enphasis supplied).

I n Astro- Gods, as here, the designation sought to be

regi stered was not a recogni zed tradenmark of applicant at
the tine when applicant first used it ornanmentally.? Nor
does the ornanmental matter on the instant cap inherently
tell menbers of the purchasing public the secondary source
of the cap as would, for exanple, the nane *CGeorge

Washi ngton University,” for as discussed in din, consuners
across the country understand that the nane of a well -known
university printed on a T-shirt or cap indicates
sponsorshi p or authorization by the naned institution.

Mor eover, in Astro-Gods, as here, there was no

indication in the record of acquired distinctiveness —
i.e., that the matter had been pronpted in connection with

applicant’s itens of apparel in such a manner and to such

2 By contrast: (1) the design elenent in din Corp., supra,
functi oned as an indication of “secondary source” because this
matter had previously been registered by applicant for skis; (2)
the names “MORK & M NDY” were registrable for collateral products
such as decals given the popularity at the tinme of applicant's
television series of that nanme [See |In re Paranount Pictures
Corporation, 213 USPQ 1111 (TTAB 1982)]; and (3) a stylized and
uni que checkered flag design, already recognized as a source
indicator for applicant’s auto racing services, was al so

regi strable as an indicator of secondary source for collatera
goods like clothing and patches [See In re Watkins G en

International, Inc., 227 USPQ 727 (TTAB 1985)].
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an extent as to create purchaser recognition of it as a
trademark. 3

As pointed out by the Trademark Exam ning Attorney,
appl i cant has offered no evidence as to secondary source or
as to acquired distinctiveness. W certainly cannot reach
a contrary result herein based solely upon applicant’s
counsel’s unsupported argunentation as to the fanme of the
designation MRS. HOCKEY as applied to applicant’s
president, Colleen J. Howe.*

Nor can we find a basis for registrability of
ot herw se nerely ornamental matter with applicant’s claim

of ownership of the MR HOCKEY® registration for charitable

8 See Inre David Oystal, Inc. (lzod Ltd., assignee,
substituted), 132 USPQ 1 (CCPA 1961)[i nadequate proof of acquired
di stinctiveness of red and bl ue band desi gn appearing on nen’s
socks] .

4 At oral argunent, applicant’s counsel anal ogized this usage
to having ARNOLD PALMER, “THE KING ” Tl GER WOODS or THE RCLLI NG
STONES (or even their “Tongue Logo”) enbl azoned across a cap or
T-Shirt. However, while these anal ogies could well suggest a
successful approach to overcom ng a nmerely ornanental refusal in
any of these hypothetical cases, this would in each case be a
fact-based determi nation requiring evidence of a type not present
in the current record.

5 Applicant’s counsel argues w thout any evidentiary basis
that Gordie Howe (“M. Hockey”) is recognized as the greatest

al | -around hockey player in history and one of the world s finest
athl etes ever. Evidently, Gordie Howe played agai nst other NHL
pl ayers over a period of six decades. Wen he retired fromthe
sport, he allegedly held nore records than any teamathlete in
history. W have no reason to doubt M. Howe’s extraordi nary
talent, fanme and allure, or that he continues to serve as a role
nodel , an unbl em shed sportsman, a hero to many and an anbassador
to generations of hockey fans and pl ayers alike. However, even
if all of this had been proven on this record (which it was not),
none of this is relevant to the question at hand.

-6 -
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fundrai sing services. Even if it were clear that caps and
T-shirts are collateral goods for charitable fundraising
services, MR HOCKEY is clearly a different designation
than is MRS. HOCKEY. Hence, inasnmuch as this alleged
trademark is for a different term applicant could rely on
neither the logic nor the evidence of secondary source or
of any acquired distinctiveness of MR HOCKEY to overcone

the ornamentati on refusal for MRS. HOCKEY.

Deci sion: The refusal to register is affirnmed.



